
The work test and the 
exemption for recent retirees
Tim Howard

O
ne of the most significant measures 
announced in the May 2021 Federal Budget 
was the proposed exemption from the work 
test. How does the work test apply now, and 
what is expected to change?

Currently, voluntary contributions to su-
perannuation from the age of 67 generally 

require an individual to be working during the financial year they 
choose to contribute. The work test, as it is known, limits voluntary 
contributions to those who either choose to, or are able to continue to 
work in their late 60s through to their early 70s.

In addition, under the existing work test exemption, recently re-
tired clients aged between 67 and 74 may be eligible to make addi-
tional voluntary contributions to their superannuation.

The existing work test exemption commenced on 1 July 2019. 
Since then, individuals aged between 67 and 74 who have recently 
retired, have been eligible to make additional voluntary contributions 
to superannuation where they meet certain eligibility criteria around 
their previous year of work and their total superannuation balance. 
(For those aged 65–74, the work test exemption also applied during 
2019/20.)

This opportunity has allowed advisers to tackle those tricky situ-
ations where an individual may have previously just missed out on 
making a final contribution; or sought advice when they had already 
ceased working.

Proposed further amendments
Retirees who are aged 70 today potentially only received around 20 years 
or so of compulsory superannuation guarantee payments during their 
working lives. In light of this, the federal government has announced that 
it proposes to amend the work test rules to assist retirees who may not 
have had the full benefit of compulsory superannuation contributions 
throughout their working lives.

Should the amendment go ahead, from 1 July 2022, individuals 
aged 67 to 74 will no longer be required to meet the work test when 
making, or receiving, non-concessional superannuation contribu-
tions or salary sacrificed contributions.

Personal deductible contributions will still be subject to meeting the 
work test, and all existing contribution caps will also continue to apply.

What is the work test?
Under current rules, aged-based conditions (Superannuation Industry 
(Supervision) Regulations 1994 (SIS Regulations) regulation 7.04 ‘Ac-
ceptance of contributions — regulated superannuation funds’) must be 
satisfied before the trustee of a superannuation fund can accept a contri-
bution on behalf of a member.

If the contribution is made to a public offer superannuation fund, 
the individual making the contribution is generally required to de-
clare that the work test has been satisfied at the time of the contri-
bution. Generally, they will tick a box corresponding to their work 
status on the signed contribution form.

In the case where the contribution is made to a self-managed su-
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The quote

The work test 
exemption provides an 
opportunity for recent 
retirees to potentially 
make additional 
voluntary contributions 
to superannuation 
at a time when such 
contributions may have 
previously been off the 
table.

perannuation fund, a work test declaration would typically 
suffice as proof the work test has been satisfied. It is essen-
tial to retain evidence of the work performed because there 
is always the chance of being asked (in the event of an 
Australian Taxation Office (ATO) audit) to provide ap-
propriate documentation that the work test has been met. 
If the ATO is not satisfied with the evidence provided, the 
contribution is likely to be disallowed.

Previously, if a member was aged between 67 and 74 
(inclusive), a superannuation trustee could only accept 
a voluntary member contribution “… if the member has 
been gainfully employed on at least a part-time basis 
during the financial year in which the contributions are 
made …” (SIS regulation 7.04(1) items 2(b) and 3(b)) 
unless certain contributions do not require a work test, 
such as for a downsizer contribution.

A person was considered gainfully employed on a part-
time basis during a financial year if they were working 
for at least 40 hours within no more than 30 consecu-
tive days in that financial year (SIS regulation 7.01(3)). 
It also refers to being employed or self-employed for 
gain or reward in any business, trade, profession, voca-
tion, calling, occupation, or employment (SIS regulation 
1.03(1) “gainfully employed”). Gain or reward may be in 
the form of salary, income, bonuses, fees, or gratuities, 
but excludes any voluntary work.

Since 1 July 2019, additional contribution eligibility 
criteria allow someone who no longer meets the work 
test, to make voluntary contributions for an extra 12 
months from the end of the financial year in which the 
person last met the work test, where all the following re-
quirements are satisfied (SIS regulation 7.04(1) items 
2(d) and 3(d)):
• The individual met the work test in the financial year 

immediately prior to the year of the contribution, and
• The member has a total superannuation balance (In-

come Tax Assessment Act 1997 (ITAA 1997) section 
307-230) of less than $300,000 at the end of the pre-
vious financial year, and

• The member has not previously used the work test ex-
emption in a previous financial year to make a contri-
bution to any regulated superannuation fund.

Voluntary superannuation 
contributions
Voluntary superannuation contributions are any contri-
butions an individual may choose to make, other than 
employer contributions required under law (such as the 
superannuation guarantee) or under an industrial award 
or agreement.

The work test exemption makes no distinction as to the 
type of contribution an individual could make. It simply 
allows an individual to make any type of voluntary con-
tribution they would otherwise be eligible to make based 
on age, contribution cap limitations, plus any other rel-
evant criteria that may apply.

For example, the general concessional contributions 

cap is $27,500 and the general non-concessional contri-
bution cap is $110,000, from 1 July 2021. An individual’s 
available cap space may vary if they are eligible to carry-
forward any unused concessional cap amounts or are eli-
gible for a non-concessional bring-forward contribution.

For this reason, the work test exemption, among other 
opportunities, may provide individuals with the abil-
ity to optimise both concessional and non-concessional 
contribution planning, bring-forward non-concessional 
contributions, re-contribution strategies, spouse balance 
equalisation strategies, plus small business capital gains 
tax (CGT) contributions.

Example 1—sale of an asset
Joanne is 70 years old, retired, and has recently sold a res-
idential investment property, resulting in a taxable capi-
tal gain of $250,000 in 2021/22. Joanne had $290,000 in 
superannuation on 30 June 2021.

Joanne was previously a self-employed freelance writer 
and has had sporadic work patterns over the past five 
years. She did not work more than an hour or two a week 
(that is, she did not meet the work test) during 2018/19 or 
2019/20, although she did meet the work test in 2020/21 
where she had a number of full-time contracts.

While Joanne is not eligible to make a non-conces-
sional bring-forward contribution in 2021/22 due to her 
age, she is eligible to make a $110,000 non-concessional 
contribution to superannuation by using the work test 
exemption. She may also consider making a $27,500 (or 
greater if she has carry-forward concessional cap space 
available) concessional contribution, and then claiming 
a personal tax deduction against a portion of the taxable 
capital gain following the sale of her investment property.

Key points
While Joanne did not meet the work test for a number 
of years after reaching age 67, this does not preclude her 
from meeting the requirements of the work test exemp-
tion. Firstly, she met the work test in the financial year im-
mediately prior to the year of contribution and, secondly, 
she has not used the work test exemption previously.

To improve the effectiveness of Joanne’s contribution 
strategy, she may be eligible to carry forward any unused 
concessional contributions from 2018/19, 2019/20 and 
2020/21, to make a larger concessional contribution in 
2021/22 (ITAA 1997 section 291-20), further reducing 
the income tax she may pay on her assessable capital gain.

In both instances, any contribution Joanne makes can 
be accessed at any time, as she has reached age 65 and 
met a full age-based condition of release for her pre-
served superannuation benefits.

Example 2—re-contribution strategy
Sandra turned 67 on 15 July 2021, after retiring from 
full-time work earlier in the year in April 2021. She has 
accumulated $250,000 in superannuation, of which all 
of her benefit is a taxable component.
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In the event of her death, the sole beneficiary of her accumulated 
superannuation will be her independent adult daughter Gemma, 
who is 27 years old.

As at today, Gemma would pay tax on the taxable component of 
her mother’s superannuation death benefit at a maximum rate of 15% 
(ITAA 1997 section 302-145) (plus Medicare, if received directly 
from the superannuation fund). On a taxable component benefit pay-
ment of $250,000, this could equate to $42,500 in death benefits tax.

As part of her retirement planning, Sandra wishes to minimise 
the potential tax payable on her superannuation death benefits, in 
addition to creating an additional tax-free component within her su-
perannuation now, as a hedge against any possible future legislative 
change to the tax treatment of superannuation.

Sandra may choose to withdraw $110,000 from her superannua-
tion account and then make a $110,000 non-concessional re-contri-
bution using the work test exemption.

Sandra would still have $250,000 in superannuation, but with 
$110,000 being a tax-free component. This would have reduced any 
potential death benefit tax from $42,500 down to $23,800.

Key points
Following the recent change to the bring-forward age from 1 July 
2020, with the Treasury Laws Amendment (More Flexible Su-
perannuation) Bill 2020 passing both houses of Parliament on 17 
June 2021 [and coming into force as the Treasury Laws Amendment 
(More Flexible Superannuation) Act 2021 on 1 July 2021], Sandra 
could now make a full $330,000 withdrawal and bring-forward 
non-concessional re-contribution.

This would reduce any potential death benefit tax from $42,500 
to $0, as 100% of her benefit would now be a tax-free component.

Any re-contribution strategy means utilising an individual’s 
existing contribution cap, without directly increasing the amount 
they have in superannuation. Where a person may have, or expect 
to have, additional moneys they wish to contribute in the immediate 
future, care should be taken with incorporating a re-contribution 
strategy.

Where an individual also has superannuation moneys in an ac-
count-based pension, the re-contributed amount cannot be directly 
added to their existing income stream. In this instance, they would 
need to either commence a second income stream with the re-con-
tributed amount or roll the account-based pension back to accumu-
lation phase and then restart a new pension after combining their 
existing pension moneys with the newly re-contributed amount.

It should also be noted that there can be additional consequences, 
such as the loss of social security grandfathering, transfer balance 
cap reporting, and mixing of tax-free and taxable components within 
an individual’s superannuation balance, when combining these two 
amounts. Consideration should be given to the particulars of an indi-
vidual’s personal circumstances.

Example 3—small business CGT contribution
Sandro turned 68 in May 2021 and had accumulated $150,000 in 
superannuation as of 30 June 2021.

Sandro successfully ran a small business for 25 years which he 
agreed to sell on 28 June 2021. Coinciding with the sale, Sandro re-
tired in June 2021 and has not worked since.

Working with his accountant, Sandro has determined he qualifies 

for the small business CGT concessions, and all assets sold qualified 
for the 15-year exemption. The business was sold for $2,000,000.

Using the work test exemption in 2021/22, Sandro is able to make 
a $1,615,000 (ATO CGT cap amount) contribution to superannua-
tion under the CGT cap election using his lifetime CGT cap.

As Sandro has not worked in 2021/22, without the work test ex-
emption he would be ineligible to make any voluntary contributions 
to superannuation (SIS regulation 7.04) and would miss this oppor-
tunity entirely.

Key points
It would not be uncommon for a small business to be sold just prior 
to, or at the end of a financial year. This has historically caused is-
sues for individuals wishing to make superannuation contributions 
where the business owner has stopped working, and therefore ceased 
meeting the work test, before receiving the proceeds of sale in the 
following financial year.

For individuals with a superannuation balance below $300,000, 
the work test exemption creates an opportunity to avoid such compli-
cation, and potentially allow for a large final contribution to superan-
nuation before retirement.

Sandro may also choose to make an additional non-concessional 
contribution of up to $110,000. However, as he is age 68 on 1 July 
2021, he would not be eligible to make a bring-forward contribution 
with the remaining proceeds from the sale of his business.

Example 4—proposed further amendments
Craig turned 67 in March 2021 and had accumulated $650,000 in 
superannuation as of 30 June 2021.

Craig had a successful career as a risk and safety manage for a 
large mining company up until his retirement back in May 2020. 
He has not met the work test in 2020/21 and was not eligible for the 
work test exemption, as his total superannuation balance was over 
$300,000 as of 30 June 2020.

Sadly, Craig’s mother passed away in January 2021, leaving him 
with around $1.3 million in listed securities via her estate.

Craig had the opportunity to contribute up to $100,000 to super-
annuation as a non-concessional contribution in 2020/21, prior to 
his birthday in March, from when the work test would have applied.

Due to the recent passage of Treasury Laws Amendment (More 
Flexible Superannuation) Bill 2020 through both houses of Parlia-
ment on 17 June 2021, Craig would have had a potential last oppor-
tunity in 2020/21 to make a $300,000 bring-forward contribution. 
However, this measure was not yet law, prior to the work test applying 
(which he did not meet).

From 1 July 2022, Craig may be eligible to make non-concessional 
contributions to superannuation without needing to meet the work test.

Under the proposal, this may mean Craig could work toward a 
contribution strategy of $110,000 per year, each year, up to his 75th 
birthday, allowing him to contribute more over time than his missed 
bring-forward opportunity.

Key points
The proposed further amendments to the work test provide a 
unique opportunity for non-working individuals from the age of 67 
to not only continue to contribute to superannuation non-conces-
sionally, for several years, but also help alleviate potential contribu-
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tion pressures of missed opportunities under the existing bring-
forward arrangements.

Keep in mind that, for non-concessional contributions, the usual 
eligibility criteria such as contribution history and total superannua-
tion balance each year, continue to apply at the time a person is look-
ing to make such a contribution.

Conclusion
The work test exemption provides an opportunity for recent retir-
ees to potentially make additional voluntary contributions to super-
annuation at a time when such contributions may have previously 
been off the table. In addition, more contribution opportunities 
certainly remain on the horizon for recent, or soon-to-be-retired 
individuals looking for additional opportunities to boost their re-
tirement savings. fs
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