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F
or a variety of reasons, including client preferences, 
the ‘cost of compliance’ and perceptions of value, 
there is an increasing focus on general advice. 
For some a sanctuary from the Financial Adviser 
Standards and Ethics Authority (FASEA), 
increasing costs and onerous personal advice 
obligations and for others the only source of 

appropriate, low-cost advice available to consumers. 
All advisers recognise the need for consumers to better under-

stand, and to be better engaged in, the management of their financial 
affairs, but it is often difficult for advisers and licensees to identify, 
and operationalise, practical solutions. 

Traditionally, most have focused on scaled advice but even this 
strategy provides, at best, a partial solution to issues of affordability 
and accessibility. Scaled personal advice, for example, is largely inef-
fective in addressing the issues of cost, complexity and conflicts or 
post-Hayne distrust of advisers.

General advice may provide an alternative that, when properly 
structured and supported, could provide consumers with the practi-
cal advice they need and from which they would clearly benefit.

Unfortunately, it appears that many licensees and advisers fail to 
understand the specific character of ‘general advice’ or their obliga-
tions to the consumers to whom it is provided. This may be an in-
evitable consequence of a regulatory regime that focused on personal 
advice and voluminous disclosure. However, a regulatory regime that 
focuses on engagement and understanding might recognise general 
advice as a public policy solution to the reality of broadly unafford-
able and inaccessible financial advice. 

In our experience, few consumers are able to clearly identify and 
articulate their needs, preferences and objectives. They often blur 
the distinction between advice, information and help. The default 
response is to subject them to disclosure documents and cascading 
costs that often dissuade them from obtaining the advice from which 
they would clearly benefit.

General advice is not a complete solution but it is, in our view, a 
key component of any effective solution. Unfortunately, the scope, 
nature and limitations of general advice is not well understood but 
this paper will try to address the key aspects while assessing some of 
the key challenges with the model. 

“Carefully crafted” but personal: ASIC v 
Westpac
What is advice, and whether it is personal or general, are questions most 
readily answered by a consideration of the communication or exchange in 
its whole relational context. They are questions not to be answered by pick-
ing over individual and decontextualised parts of a whole communication 
or exchange.

— Australian Securities and Investment Commission v Westpac Se-
curities Administration Limited [2019] FCAFC 187 at 12 On 28 Oc-
tober 2019, the Australian Securities and Investments Commission 
(ASIC) announced in a media release that Full Federal Court had 
reversed an earlier Federal Court decision to find that calls made 
to clients by Westpac Securities Administration Limited (WSAL) 
and BT Funds Management Limited (BTFM) had, in fact, been 
personal advice.

The Federal Court had previously found that the sales campaigns 
did not provide personal advice. 
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The quote

Unfortunately, it 
appears that many 
licensees and advisers 
fail to understand the 
specific character of 
‘general advice’ or 
their obligations to the 
consumers to whom it is 
provided.

The Full Court, on appeal, found that the “carefully 
crafted telephone campaign” adopted by the Westpac sub-
sidiaries exploited clients trust in, and reliance on, West-
pac. Throughout the campaign, Justice O’Bryan noted:

Westpac pursued its own self-interest and disregarded the 
best interests of its customers. 

The decision provides clarity on the differences be-
tween personal and general advice. 

In a judgment entirely consistent with ASIC Report 
632 Disclosure: Why it shouldn’t be the default, the Full 
Court looked beyond the formal disclosures and scripted 
communications adopted by the entities to instead focus 
on the context of those communications and the asym-
metrical relationship between the parties. 

Tailored, not industrialised
It is this case, more than any other, that seems to under-
pin the Financial Services Council’s (FSC) assertion in 
its Affordable and accessible advice: FSC green paper on fi-
nancial advice 2021 that general advice is “effectively un-
workable”. While there are far more compelling reasons 
for a new advice model, optimising and industrialising 
product replacement is not the most convincing articula-
tion of “the consumer’s needs”.

Unsurprisingly, the FSC, like most product distribu-
tion entities, seems to have little appreciation of either the 
influence of institutions, consumers’ apathy and reliance 
or unequal position of the parties. 

Advice professionals, on the other hand, understand 
the reliance that results from expertise and intimacy. 
Most advisers avoid general advice, not because it is un-
workable, but because it is inconsistent with profession-
alism. That is, the considered application of an adviser’s 
experience, empathy and education to their clients’ spe-
cific needs and circumstances.

Crucially, where there is a possibility that a reason-
able person might expect the financial adviser to have 
in fact considered one or more of the person’s objectives, 
financial situation or needs, the advice will be personal 
advice and subject to correspondingly more onerous ob-
ligations.

In its defence, the FSC is remarkably consistent on this 
issue and, you may recall, that the Parliamentary Joint 
Committee on Corporations and Financial Services rec-
ommended in 2014 that:

The term ‘general advice’ in the Corporations Act 2001 
be replaced with the term ‘product sales information’ to better 
reflect the nature of that information. 

Labels and expectations
How advice is defined, classified and aligned to the risk a 
consumer incurs, determines the overall level of trust in the 
system.

— FSC green paper on financial advice, 2021 
In March 2019, ASIC released Report 614 Financial 

advice: Mind the gap summarising its research into con-
sumer understanding of the differences between general 

and personal advice. Fundamentally, ASIC found that:
• general and personal advice are not familiar concepts 

for consumers
• general and personal advice are not clearly distin-

guishable concepts for consumers
• advisers’ responsibilities when providing general and 

personal advice are unclear to consumers
• contextual, construals and environmental factors are 

critical for interpreting advice
• warnings are not necessarily effective.

In its 2020 FSC-commissioned report titled Future of 
Advice, Rice Warner identified nine different broad defi-
nitions and classifications of advice that trigger a range 
of disclosure requirements, and thus varying depths of 
complexity for advice businesses and the consumer. This 
complexity, it concluded, underpinned consumers’ con-
fusion about advice. As a result, it recommended elimi-
nating “general advice” and redefining factual informa-
tion and education as general information. 

It is a compelling and simple model but one which, un-
fortunately, ignores adviser conduct and client reliance. 
The Westpac case was less about technical definitions 
than deliberate product-focused strategies designed to 
mislead consumers, misrepresent their conduct and pri-
oritise the provider’s interests over those relying on the 
provider’s assistance and expertise. 

Rice Warner suggested an alternative framework that 
defined, and differentiated, ‘advice’ as:
• general information
• simple personal advice
• complex personal advice
• strategic advice
• specialised advice. 

The limits of positive thinking
The problem with the FSC’s intention to improve advice 
outcomes for consumers, and one entirely consistent with 
its legacy of advice expertise, is that there is no evidence 
that changing labels will either change consumers’ un-
derstanding of general advice or their reliance conduct.

In fact, the independent consumer research on ‘gen-
eral advice’ commissioned by ASIC found:
1. there was no evidence that a change in the label will 

change consumers’ understanding of general advice
2. no alternative labels were found to be a significantly 

better fit
3. the circumstances in which general advice was pro-

vided could significantly increase the risk of consumer 
misunderstanding

4. consumers felt it was important to obtain further in-
formation

5. there are other ways that providers can clarify ‘general 
advice’.

Introducing general advice
If people who call themselves investment advisers are going to 
act as financial product salesmen, they need to make it quite 
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clear to the people with whom they are dealing that that is what they are 
doing or they will be held to the duty of care appropriate if they are reason-
ably relied on as giving objective advice.

— Evans & Ors v Brannelly & Ors [2008] QDC 269, Qld District 
Court, McGill DCJ at [173]

While it may be convenient to reduce advice to matters of labels, 
processes and media, the reality is that context, intent and perception 
are the critical factors.

Both objectively and subjectively, the adviser’s level of active con-
sideration is a material determinant. ASIC has long distinguished fi-
nancial product advice from factual information by qualitative nature.

Financial product advice “generally involves a qualitative judge-
ment about, or an evaluation, assessment and comparison of, some or 
all of the features of a financial product …”, while factual informa-
tion is “objectively ascertainable information, the truth or accuracy 
of which cannot be questioned.” 

In the Westpac case, either by accident or intention, Westpac’s rep-
resentatives created (and failed to disabuse) a perception that they had 
considered the clients’ circumstances before discussing the consolida-
tion of the clients’ benefits. Their language may have been scripted, 
qualified and ‘compliant’, but it failed to address the humanity at the 
core of the advice relationship, that is, trust and reliance. 

In my view, this is a more a matter of corporate misconduct than 
a product of labels and complexity. Despite the FSC’s position, this 
is entirely consistent with Evans & Ors v Brannelly & Ors [2008] 
QDC 269. This case observed that the context in which the commu-
nications occur, the adviser’s effective consideration of the available 
information and the client’s expectation may be more important than 
an adviser’s intention for determining whether personal or general 
advice was provided. 

It may be overly simplistic, but a good rule of thumb for staying 
within the defined parameters of general advice is to avoid providing 
specific recommendation, qualitative judgments or trying to influ-
ence a person's decision-making about a specific product for which 
an adviser may receive remuneration or benefit.

How to provide general advice
Do not, and do not even think, about providing general 
advice to personal advice clients
This is especially the case if personal advice clients have ongoing 
service arrangements. Your lawyers may tell you differently but, 
given that clients’ expectations/perceptions can transform general to 
personal advice, you should take a risk management approach and 
recognise that your existing relationship creates, or proves, a reason-
able expectation that personal advice is being provided. After all, you 
know their relevant personal circumstances. 

Have a consistent service proposition
If you present, or market, your services as client-focused or tailored so-
lutions, you may be creating an insurmountable expectation that per-
sonal advice will be provided. Likewise, your engagement letter and 
remuneration model may create expectations that are difficult to rebut.  

Manage client expectations 
FASEA has embedded “free, prior and informed consent” within the 
personal advice process, but the principle is even more important for 
those providing general advice: 

• Did the consumer expect, or reasonably believe, that personal ad-
vice would be provided? 

• Did you specifically and clearly explain to the consumer the scope 
of the general advice service you would provide (particularly the 
consequences and implications) before you acted? 

• Does your promotional material, marketing collateral and adver-
tising rebut, weaken, and undermine any reasonable presumption 
that personal advice will be provided?

Identify, confirm and document the consumer’s intent
Since context, consideration and perception will determine whether 
advice is personal or general, confirm the consumer’s intent:
• Did the consumer request advice or ask for information? 
• Did the consumer provide you with detailed or specific informa-

tion about their personal circumstances or ask you to consider 
them?

• If they do not need (personal) advice, why have they contacted an 
advice professional?

• Consider your needs analysis process and, in particular, the infor-
mation you hold and your purpose for collecting it.

Ensure that you will not receive any indirect, or 
consequential benefit, from the advice
You might charge the consumer a notional fee for the provision of 
general advice, but the receipt of remuneration and other benefits 
(particularly ongoing remuneration) may strengthen the presump-
tion that personal advice was provided.

Avoid creating unnecessary intimacy
A professional advice relationship is premised on intimacy, empathy 
and understanding. So, maintaining a professional distance is an ef-
fective strategy to avoid creating the impression that personal advice 
is being offered or will be provided. 

Try to minimise identifying shared values or delving too 
deeply into the consumer’s needs and circumstances 
While advice given at a public forum to a broad and diverse audience 
is unlikely to be interpreted as personal advice, the research suggests 
that a communication is directed to a named client or to a readily 
identifiable client with similar needs and circumstances will often be 
perceived to be a personalised recommendation. This is an issue that 
needs to be explicitly addressed. 

Explain what general advice is and what it means for them
ASIC’s research, and our experience, is that consumers do not think 
in terms of the definitions provided by the Corporations Act. In most 
cases, they will presume that you have considered their needs and 
circumstances:
• Did you provide a clear warning that you were only providing gen-

eral advice? 
• Did your warnings prominently highlight the limitations of the 

advice. fs
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